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apprehension came to embrace all those where a general power of 
appointment is exercised, even though the donee never had any inter- 
est in the subject-matter; 18 an extension which seems unfortunate 
since it leaves out of view the fact that what is being done affects the 
donor's property and is done under his instrument and pursuant to his 
intention, thus depriving him of the possibility of leaving to 
another's discretion the disposition, for instance, of a remainder, with- 
out subjecting it to the payment of that other's debts. 19 

Though the application of the rule to cases involving creditors' 
rights seems thoroughly established, yet in view of the foregoing con- 
siderations any extension of it to cases where there is no question of 
such rights, would seem to be undesirable. Nevertheless, in In re 
Pryce (1911) 58 L. J. Ch. Div. 525, such an extension has been made. 
A domiciled Dutchwoman had under an English will the income for 
life of a trust estate in the hands of English trustees, the property 
after her death to be held on trust for such persons as she should by 
will appoint. By her will she appointed her husband as her sole heir 
to so much of her property as under the law she could dispose of in 
his favor. 20 Under the Dutch law he could take but seven-eighths of 
the testatrix's property and the court held that that law was applica- 
ble to the property subject to the power of appointment, conceiving 
that since the exercise of a general power of appointment renders the 
subject-matter assets for the benefit of creditors, it must render it 
assets in such sense as to subject it to the law of the domicile of the 
appointor. Had the court adopted the view, conformable to sound 
principle, that the testatrix by exercising the power in her will acted 
as the proxy of the donor of the power, and caused the property to 
pass to her husband not by virtue of the will, but under the instrument 
creating the power, and direct from the trustees to the appointee, a 
different result would have been reached. It is submitted that this is 
the view which the court should have taken. 



Contribution Between Joint Tobt-Feasors. — The expansion of 
the right to contribution is an excellent example of the flexibility with 
which the common law adjusts itself to changing economic conditions. 
Applied first to contracts 1 and confined to lie jurisdiction of equity, 
it was not until the beginning of the last century that even a surely 
was allowed to sue at law for contribution from his co-sureties. 2 
Accordingly, when this right was invoked as a result of a judgment in 
tort, and was, moreover, advanced in an action on the case, it is not 
surprising to find that it was summarily denied. The decision in this 
case of Merryweather v. Nixan 3 was supposed to embody the general 
rule that no contribution should be allowed between joint tort-feasors, 
and for a time it was followed with undue strictness. The considera- 

"Clapp v. Ingraham supra; Olney v. Balch (1891) 154 Mass. 318. 

"But see Clapp v. Ingraham supra, where the rule is referred to as 
eminently just 

M In England, under the Wills Act, 1 Vict. c. 26 § 27, these words would 
operate as an execution of the power. 

'See counsels' arguments in Lingard v. Bromley (1812) 1 Ves. & Beame 
114. 

'Cowell v. Edwards (1800) 2 B. & P. 268. 
'(1799) 8 Term Rep. 186. 
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tions most apparent to the courts in these cases seem to have been the 
maxim ex turpi causa non oritur actio, and further, the supposed 
intimidating effect upon tort-feasors of the possibility of each one 
being made solely responsible. 4 Of course such a broadly stated rule 
could not be free from exceptions, and so many of the latter were 
introduced and recognized that it now can hardly be called a rule. 6 
Thus it was early recognized that the hardship would be intolerable 
were contribution denied to a private citizen who, at the command of 
an official, committed an act which the latter was apparently able to 
authorize. 9 And a similar dictum dropped from the court in the 
Merryweather Qase to the effect that the decision therein would not 
affect the right of indemnity where one man employed another to do 
acts not unlawful per se, for the purpose of asserting a right. Again, 
it is now well settled that a master can recover over from his servant, 7 
or a principal from his agent, 8 if the subordinate is guilty of active 
misfeasance and the superior is only constructively a wrong-doer; and 
a common carrier could similarly recoup a liability incurred by the 
innocent acceptance of converted goods. 9 Conversely, the conception 
of an official's obligation to contribute in certain situations has been 
widened so as to embrace cases where the servant or agent becomes 
liable for committing an act which he reasonably believed his superior 
could authorize. 10 So also joint attaching creditors are answerable to 
their agent, the sheriff, and among themselves for indemnity and 
contribution respectively if the attachment proves to be wrongful. 11 
The doctrine of the foregoing cases then seems to be that when a man 
has committed an act not clearly unlawful, immoral, or a violation of 
"public policy," and which he might reasonably have thought himself 
justified in committing, or when he is only constructively a wrong- 
doer, he should be allowed indemnity or contribution 12 for the liability 
he incurs. Thus, for example, in the field of negligence, where one 
defendant has a primary liability imposed upon it by law, it should 
clearly be allowed recovery against the other, whose active default has 
caused an actionable injury, 13 and similarly, where the negligence was 
equal, contribution should be allowed under the foregoing rule. 

'Rhea v. White (Tenn. i8sg) 3 Head 121. 

"Bailey v. Bussing (1859) 28 Conn. 455. 

"Battersey's Case (1623) Winche 48. This case was not cited in Merry- 
weather v. Nixan supra, nor were counsel in the latter case able to find 
any decision in point. 

'Reeve, Domestic Relations, (2d ed.) 373. 

'Story, Agency, (8th Am. ed.) § 217-e. 

"See M. K. & T. Ry. Co. v. Vance (Tex. 1897) 41 S. W. 167; Smith v. 
Foran (1875) 43 Conn. 244. 

"Moore v. Appleton (1855) 26 Ala. 633; Adamson v. Jarvis (1827) 4 
Bing. 66. 

"Selz v. Guthman (1896) 62 111. App. 624. Cf. Brewster v. Gauss (1866) 
37 Mo. 518. In order to allow contribution a point has sometimes been 
strained, and attaching creditors have been held to be joint tort-feasors, even 
where they did not act in concert, Vandiver v. Pollak (1894) 107 Ala. 
547- 

"As to indemnity and contribution depending upon the same principle, 
see Gulf, etc. Ry. Co. v. Galveston, etc. Ry. Co. (1892) 83 Tex. 509. 

"Robbins v. Chicago City (1866) 4 Wall. 657; Westfield Co. v. Eagle- 
town Co. (1895) 13 Ind. App. 481 ; C. & O. Canal Co. v. Allegheny County 
Commrs. (1881) 57 Md. 201. This is particularly true of municipalities 
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Another aspect of the question was involved in the recent case of 
Southwestern Tel. & Tel. Oo. v. Sanders (Tex. 1911) 138 S. W. 1181, 
■which held that one of two defendants charged with negligence was 
not entitled to contribution from the other, unless the original plain- 
tiff could recover against the second defendant; and that if the neg- 
ligence of one defendant merely created the condition, -which with the 
active negligence of the other caused the injury, the latter could not 
have contribution from the former. The first proposition is clearly 
correct, for as contribution springs from a general equity founded on 
an equality of burdens and benefits, a plaintiff must show that his 
payment has removed a common burden, whereby the defendant has 
been benefited. 14 The second proposition moreover follows from the 
first, since the purely conditional negligence could not create the 
requisite burden of liability. 18 This case clearly demonstrates the 
character of the remedy. Undoubtedly the obligation to contribute 
originally springs from a principle of equity. The later cases, how- 
ever, bear out what seems to be the better view, that an implied 
assumpsit arises; 16 that since one person has removed a burden from 
another's shoulders by satisfying, not oificiously, an obligation which 
the latter was bound to discharge, the one thus benefited is liable, on 
the elementary principles of quasi-contract, either to indemnity or 
contribution, according to the degree of the other's responsibility for 
the original wrong. The very statement of this principle, however, 
suggests a limitation which, though of only occasional occurrence, 
should be borne in mind in view of the tendency in recent years to 
allow contribution even where, for instance, a defendant had, though 
unwittingly, incurred a criminal liability. 17 The doctrine of par 
delictum, evoked as it is by actions committed in mere ignorance of 
the moral quality of an offence or of the law relating thereto, as well 
as by acts and contracts more actively illegal, restricts the remedy 
within the bounds of public policy. 18 In such cases, and in those 
alone, 1 ' it should accordingly be the determining factor. If the Scotch 
terms of "delict" and "quasi-delict," 20 embodying as they do the dis- 
tinctions above pointed out, could be imported into our legal phrase- 
ology, it is believed that the whole doctrine would be cleared of its 
last elements of confusion; but in default thereof, a thorough recog- 
nition and acceptance of these distinctions will lead to the same result. 

and kindred corporations, for were the law otherwise there would no longer 
be any liability over to municipal corporations, and^ accordingly their rights 
would have to depend upon a different rule of decision from that applying 
to private persons. Chicago City v. Robbins (1862) 67 U. S. 418. 

"Screven v. Joyner (S. C. 1833) 1 Hill Eq. 252. 

"See Nashua Iron Co. v. Worcester Ry. Co. (1882) 62 N. H. 159. 

"Drummond v. Yager (1882) 10 111. App. 380; see further Peck v. Ellis 
(N. Y. 1816) 2 Johns. Ch. 131, 136. 

"Burrows v. Rhodes L. R [1899] 1 Q- B. 816. See 11 Columbia Law 
Review 294. And see further Nickerson v. Wheeler (1875) 118 Mass. 295; 
Goldsborough v. Darst (1881) 9 111. App. 205. It is submitted, however, 
that the latter case goes entirely too far and is based on a misapprehension 
of the true distinction to be drawn. 

"See 11 Columbia Law Review 92. 

"Inhabitants of Lowell v. Boston and Lowell Ry. (Mass. 1839) 23 
Pick 24. 

"See Palmer v. Wick L. R [1894] App. Cas. 318. See also LangdelU 
Equity Jurisdiction, (2d ed.) 238. 



